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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

(30  CFR  Part  45] 

Independent  Contractors 

agency:  Mine  Safety  and  Health 
Administration,  Department  of  Labor. 
action:  Proposed  rule. 

summary:  This  proposed  rule  sets  forth 
criteria  by  which  the  Mine  Safety  and 
Health  Administration  (MSHA)  would 
identify  certain  independent  contractors 
as  operators  under  the  Federal  Mine 
Safety  and  Health  Act  of  1977  (Act). 
Independent  contractors  identified  as 
operators  would  receive  an 
identification  from  MSHA  which  would 
be  used  when  such  independent 
contractors  are  cited  for  violations  of 
the  Act,  standards  or  regulations. 

OATES:  Comments  must  be  received  on 
or  before  October  15, 1979. 

ADDRESSES:  Send  comments  to  the 
Department  of  Labor,  Mine  Safety  and 
Health  Administration,  Office  of 
Standards,  Regulations  and  Variances, 
Room  631,  Ballston  Tower  No.  3,  4015 
Wilson  Boulevard,  Arlington,  Virginia 
22203. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  A.  White,  Office  of  Standards. 
Regulations  and  Variances.  MSHA,  (703) 
235-1910. 

SUPPLEMENTARY  INFORMATION: 
Rulemaking  Background 

The  Federal  Mine  Safety  and  Health 
•Amendments  Act  of  1977,  Pub.  L.  95-164, 
amended  the  Federal  Coal  Mine  Health 
and  Safety  Act  of  1969,  Pub.  L.  91-173  ■ 

(Coal  Act)  and  repealed  the  Metal  and 
Nonmetallic  Mine  Safety  Act,  Pub.  iT.  89- 
577.  The  resulting  law,  the  Federal  Mine 
Safety  and  Health  Act  of  1977  (Act), 
applies  to  all  coal  and  other  (metal  and 
nonmetal)  mines.  The  Act  amended  the 
definition  of  “operator”  in  the  Coal  Act 
to  include  "any  independent  contractor 
performing  services  or  construction”  at 
a  mine.  Section  508  of  the  act  authorizes 
the  Secretary  of  Labor  to  issue  such 
regulations  as  he  “deems  appropriate  to 
carry  out  any  provision  of  this  Act." 

Pursuant  to  section  508,  the  Secretary 
commenced  rulemaking  in  this  matter  by 
developing  a  draft  proposed  rule  and 
circulating  that  draft  for  comment  to 
persons  known  to  be  interested.  A 
notice  annoimcing  the  availability  of  the 
draft  proposal  was  published  in  the 
Federal  Register  on  October  31, 1978, 
and  45  days  were  given  to  comment  on 
the  draft  rule  (43  FR  50716).  MSHA 


received  comments  from  more  than  75 
organizations  and  individuals.  Several 
important  issues  were  raised,  and 
changes  in  the  draft  have  been  made  in 
this  proposed  rule  as  a  result  of  the 
comments. 

Purpose  and  Effect  of  the  Proposed  Rule 

The  proposed  rule  is  intended  to 
provide  guidelines  for  issuing 
identification  numbers  to  independent 
contractors.  Congress  has  granted  the 
Secretary  broad  authority  to  enforce  the 
Act  and  MSHA  standards  and 
regulations  against  any  person  who 
operates,  controls  or  supervises  a  mine 
and  over  any  independent  contractor 
performing  services  or  construction  at  a 
mine.  Persons  subject  to  the  Secretary’s 
jurisdiction  may,  under  the  AcL  be  held 
jointly  or  severally  liable  for  violations 
occurring  at  a  mine.  The  legislative 
history  of  the  Act  demonstrates  that  the 
Secretary  has  discretion  in  determining 
against  whom  the  Act  will  be  enforced 
and  that  this  discretion  may  be 
exercised  through  regulations  in  the 
manner  that  best  serves  the  safety  and 
health  of  miners.  MSHA  believes  that 
regulations  which  set  forth  criteria  for 
issuing  identification  numbers  to 
independent  contractors  will  assist 
MSFiA  in  enforcement  of  the  act,  and 
best  serve  to  improve  safety  and  health 
conditions  for  miners. 

Under  the  proposed  rule,  independent 
contractors  would  in  many  instances  be 
identified  as  operators  prior  to  the 
performance  of  work  at  a  mine 
depending  primarily  on  whether  the 
contractor  will  have  effective  control 
over  an  area  of  a  mine  during  the 
performance  of  its  work.  Thus,  an 
independent  contractor  would  receive 
an  identification  number  on  a  job-by-job 
basis,  so  that  an  independent  contractor 
performing  work  at  several  mines  could 
be  identified  as  an  operator  at  one  mine 
while  not  at  another.  Upon  completion 
of  the  work  to  be  performed,  the 
independent  contractor's  status  as  an 
operator  at  that  mine  would  terminate. 

Contractors  identified  as  operators 
under  the  proposed  rule  may  be  cited  for 
violations  of  the  act  and  all  applicable 
standards  and  regulations  occurring 
within  the  area  of  the  mine  under  their 
control.  It  should  be  understood, 
however,  that  the  proposed  rule  would 
not  limit  the  Secretary’s  jurisdiction 
over  persons  at  a  mine.  Circumstances 
may  also  arise  under  which  citations  to 
more  than  one  person  for  a  violation 
would  be  proper ’or  when  a  contractor 
not  identified  as  an  operator  would  be 
cited  for  a  violation. 


Discussion  of  Proposed  Rule  and  Major 
Comments  on  Draft  Rule 

A.  Identification  of  Only  Certain 
Independent  Contractors  as  Operators 

1.  Introduction. — A  large  number  of 
the  comments  received  on  the  draft  of 
the  proposed  rule  stated  that  MSHA 
misconstrued  congressional  intent  in 
proposing  to  identify  only  certain 
independent  contractors  as  operators. 
Commenters  argued  that  the  amended 
definition  of  “operator”  requires  the 
Secretary  to  treat  all  independent 
contractors  performing  work  at  a  mine 
as  operators  and  that  the  Secretary  does 
not  have  the  authority  to  identify  only 
certain  independent  contractors  as 
operators. 

MSHA  remains  convinced  that  the 
Act  permits  the  Secretary  to  exercise 
flexibility  in  enforcing  the  Act  against 
operators  and  independent  contractors 
performing  work  at  a  mine.  This 
flexibility  is  well  supported  in  the 
legislative  history  and  court  decisions 
discussed  below.  In  addition,  MSHA  is 
not  at  this  time  persuaded  that 
enforcement  of  the  Act  directly  against 
all  independent  contractors  performing 
work  at  mines,  would  result  in  improved 
safety  and  health  conditions  for  miners. 
However,  for  reasons  discussed  below, 
MSHA  believes  that  changes  in  the  draft 
proposed  rule,  which  would  result  in  the 
identification  of  a  broader  range  of 
independent  contractors  as  operators, 
are  warranted  at  this  time,  MSHA 
requests  further  comment  on  this  issue 
so  that  a  thorough  assessment  may  be 
made  of  the  potential  effects  of 
broadening  the  proposed  criteria  upon 
miner  safety  and  health  and  of  the 
practical  problems  involved  in 
effectively  applying  broadened  criteria. 

2.  Statutory  Background,  Legislative 
History  and  Court  Decision. — In  August 
1975,  responding  to  the  decision  in 
Association  of  Bituminous  Contractors, 
Inc.  V.  Morton,  No.  1058-74  (D.C.D.C. 
May  22, 1975),  the  Secretary  of  the 
Interior  directed  the  Mining 
Enforcement  and  Safety  Administration 
(MESA)  to  issue  notices  and  orders  to 
the  operators  of  coal  mines  for 
violations  of  the  Coal  Act  committed  by 
independent  contractors  performing 
work  for  such  operators.  However,  in  a 
subsequent  action.  Bituminous  Coal 
Operators'  Association  v.  Secretary  of 
the  Interior.  547  F.2d  240  (4th  Cir.  1977), 
{BCOA),  it  was  held  that  under  the  Coal 
Act  definition  of  “operator”  an 
independent  construction  contractor 
could  be  considered  an  operator  or  the 
statutory  agency  of  a  mining  company.  It 
was  further  held  that  the  Coal  Act  did 
not  prohibit  the  Secretary  of  the  Interior 
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for  holding  a  mining  company  and 
construction  contractor  jointly  or 
severally  liable  for  violations  committed 
by  the  contractor.  The  Court  stated  that 
in  view  of  the  myriad  factual  situations 
that  may  arise,  allocation  of  this  liability 
was  the  responsibility  of  the  ^cretary 
of  the  Interior. 

After  the  decision  in  BCOA,  the 
Federal  Mine  Safety  and  Health 
Amendments  Act  of  1977  amended  the 
definition  of  “operator"  to  include 
independent  contractors  performing 
services  or  construction  at  a  mine.  The 
Senate  Committee  Report  and  the 
Conference  Report  discuss  the  intended 
effect  of  this  amendment. 

The  Senate  Committee  Report  states 
that  under  the  amended  definition  of 
“operator"  the  Secretary  “should  be 
able  to"  issue  citations,  notices  and 
orders,  and  the  Commission  “should  be 
able  to"  assess  civil  penalties  against 
independent  contractors  “as  well  as" 
against  the  owner,  operator,  or  lessee  of 
the  mine.  The  Senate  Committee  in  its 
Report  then  specifically  cites  the  BCOA 
decision  as  judicial  approval  of  this 
concept.  S.  Rep.  No.  9^181,  95th  Cong.. 
1st  Sess.  14  (1977).  The  Conference 
Report  states  that  the  amended 
definition  of  "operator"  is  intended  to 
“permit"  enforcement  of  the  Act  against 
independent  contractors.  S.  Rep.  No.  95- 
416,  95th  Cong.,  1st  Sess.  37  (1977). 

MSHA  believes  the  language  of  the 
Senate  Committee  and  Conference 
Reports  was  carefully  chosen  to  reflect 
that  the  Secretary  has  flexibility  in 
enforcement  of  the  Act  against 
independent  contractors  and  that  the 
Secretary  is  not  required  by  the 
amended  definition  of  “operator"  to  cite 
all  independent  contractors  performing 
work  at  mines  under  all  circumstances. 
This  same  conclusion  was  reached  in  a 
recent  decision  by  the  United  States 
Court  of  Appeals  for  the  Third  Circuit  in 
National  Industrial  Sand  Association  v. 
Marshall,  No.  78-2446  (3d.  Cir.  May  16, 
1979)  [NISA).  Reviewing  the  language  of 
the  Senate  Committee  Report,  the  court 
stated  that  “Congress  was  clearly 
concerned  with  the  permissive  scope  of 
the  Secretary’s  authority,  not  with  the 
mandatory  imposition  of  statutory 
duties  on  independent  contractors." 
(Emphasis  original.)  The  court  further 
noted  that  “(sjubstantial  support  is  lent 
to  this  conclusion  by  the  approving 
reference  in  the  legislative  history  to  the 
Bituminous  Cool  Operators’  case" 
[BCOA). 

B.  Criteria  for  Identifying  Independent 
Contractors  c  <  ^aerators 

The  propov  ■  i  !ile  sets  forth  criteria 
by  which  M‘  vould  determine  under 


what  circumstances  a  contractor  would 
be  issued  an  identification  number  for 
the  performance  of  its  work  at  a  mine. 
The  proposed  criteria  for  determining 
whether  an  independent  contractor  is 
identified  as  an  operator  are  (1)  whether 
the  contractor  is  independent  of  the 
person  who  operates,  controls  or 
supervises  the  mine  and  (2)  whether  the 
contractor  will  have  effective  control 
over  an  area  of  the  .mine  while 
performing  its  work.  In  evaluating 
whether  the  criterion  of  control  over  an 
area  of  the  mine  is  met,  it  is  proposed 
that  a  statement  by  provided  to  MSHA 
describing  the  manner  in  which  the 
contractor  will  exercise  control  over  an 
area  of  the  mine.  MSHA  would  also 
consider  the  type  of  work  engaged  in  by 
the  contractor  and  the  nature  and  extent 
of  the  contractor’s  presence  at  the  mine. 
In  this  respect,  the  proposed  rule  would 
require  the  Secretary  to  consider 
whether  the  contractor  will  be  engaged 
in  “major  work"  and  will  have  a 
"continuing  presence”  while  performing 
its  work.  "Major  work"  is  defined  by  the 
proposed  rule  to  include  extraction  and 
production  work,  mine  construction  or 
reconstruction  work,  demolition  work, 
and  clearing,  excavation  or  reclamation 
work.  “Continuing  presence"  is  defined 
by  the  proposed  rule  as  the  regular 
performance  of  work  at  a  mine  for  a 
period  of  three  months  or  more. 

The  draft  criteria  for  distinguishing 
when  independent  contractors  would  be 
identified  as  operators  under  the  Act 
provided  for  identification  when  the 
contractor  (1)  was  engaged  in  “major 
work,”  (2)  had  “authority  to  control 
safety  and  health  conditions”  in  an  area 
of  the  mine.  (3)  had  a  “continuing 
presence"  at  the  mine  and  (4)  was 
independent  of  the  mine  operator.  In 
addition,  under  the  draft  rule  only  prime 
contractors  that  met  these  criteria  would 
be  identified  as  operators. 

Commenters  objected  that  “major 
work"  and  “continuing  presence”  were 
not  relevant  to  whether  an  independent 
contractor  performing  work  at  a  mine 
should  be  identified  as  an  operator 
under  the  Act.  Commenters  argued  that 
an  independent  contractor’s  control  over 
its  work  and  employees  should  be  the 
overriding  consideration  and  that 
“major  work"  and  “continuing 
presence”  should  be  deleted  from  the 
rule. 

After  reviewing  the  draft  of  the 
proposed  rule  and  all  of  the  comments 
received.  MSHA  believes  that  in 
identifying  independent  contractors  as 
operators,  the  critical  consideration  is 
control  over  the  area  of  the  mine  where 
the  work  is  being  performed.  The 
relationship  between  control  over  the 


mine  and  responsibility  for  safety  and 
health  conditions  is  a  common  principle 
among  statutes  that  have  governed  the 
mining  industry.  The  1969  Coal  Act  and 
the  1977  Act  placed  primary 
responsibility  for  the  safety  and  health 
of  miners  upon  the  person  who  “*  *  * 
operates,  controls,  or  supervises  *  •  *” 
the  mine.  This  principle  was  also 
recognized  in  the  BCOA  decision.  The 
court’s  express  rationale  for  holding'  that 
an  independent  construction  contractor 
could  be  held  liable  under  the  Coal  Act 
for  its  violations  was,  in  part,  that  the 
contractor  exercised  supervision  and 
control  over  an  area  of  the  mine  where  it 
was  performing  work. 

MSHA’s  experience  under  the  1969 
Coal  Act  and  the  1977  Act  has  been  that 
persons  controlling  a  mine  are  generally 
in  a  position  to  act  most  responsibly  and 
effectively  with  regard  to  safety  and 
health  conditions  at  the  mine.  MSHA 
believes  that  this  principle  should  also 
be  applied  in  the  identification  of 
independent  contractors  as  operators. 
Accordingly,  under  the  proposed  rule 
the  primary  criterion  for  identification  of 
independent  contractors  as  operators 
would  be  whether  the  contractor  will 
have  effective  control  over  an  area  of 
the  mine  during  the  performance  of  its 
work. 

The  proposed  rule,  however,  still 
retains  the  concepts  of  “major  work” 
and  “continuing  presence”  as  indicators 
of  control  over  an  area  of  a  mine.  MSHA 
is  not  persuaded  by  the  comments  that 
these  concepts  are  irrelevant  to  whether 
an  independent  contractor  performing 
work  at  a  mine  should  be  identified  as 
operators  under  the  Act.  The  draft 
definition  of  “major  work”,  includes, 
among  other  activities,  extraction  and 
production,  construction  of  cleaning 
plants  and  sinking  of  shafts  and  slopes. 
MSHA  believes  that  independent 
contractors  undertaking  such  activities 
would  have  effective  control  over  an 
area  of  the  mine  during  the  performance 
of  their  work.  In  contrast,  however,  it  is 
improbable  that  independent 
contractors  performing  most  repair  or 
genial  maintenance  work  would  have 
effective  control  over  an  area  of  a  mine. 
Therefore,  the  size  and  scope  of  the 
project  undertaken  by  an  independent 
contractor  at  a  mine  is  relevant  in 
determining  whether  the  contractor  has 
control  over  an  area  of  the  mine.  The 
relevance  of  “major  work”  is  also 
supported  in  the  legislative  history.  The 
Senate  Committee  Report  states  that  by 
including  in  the  definition  of  “operator" 
independent  contractors  performing 
services  or  construction  at  a  mine,  the 
Committee  intended  to  include 
individuals  or  firms  “engaged  in 


47748 


Federal  Register  /  Vol.  44.  No.  158  /  Tuesday.  August  14.  1979  /  Proposed  Rules 


construction"  at  a  mine  or  "engaged  in 
the  extraction  process.”  S.  Rep.  No.  95- 
181,  95th  Cong.,  1st  Sess.  14  (1977). 

Consideration  of  an  independent 
contractor's  "continuing  presence"  while 
performing  work  at  a  mine  is  also 
relevant  in  determining  whether  the 
contractor  should  be  identified  as  an 
operator  under  the  Act.  An  independent 
contractor’s  regular,  essentially 
uninterrupted  presence  at  a  mine  while 
performing  work  is  related  to  the 
contractor’s  ability  to  effectively  control 
an  area  of  the  mine.  Moreover,  Congress 
intention  that  the  Act' be  enforced 
against  independent  contractors  that 
have  a  continuing  presence  at  a  mine  is 
explicitly  stated  in  the  legislative 
history.  The  Conference  Report  provides 
that  inclusion  of  independent 
contractors  in  the  definition  of  operator 
was  intended  to  permit  enforcement  of 
the  Act  against  independent  contractors 
"who  may  have  a  continuing  presence  at 
the  mine."  S.  Rep.  No.  95-461,  95th 
Cong.,  1st  Sess.  37  (1977). 

Although  the  concepts  of  "major 
work”  and  “continuing  presence”  are, 
MSHA  believes,  relevant  to  whether  an 
independent  contractor  performing  work 
at  a  mine  should  be  identified  as  an 
operator,  the  comments  received  have 
demonstrated  that  revisions  in  the  draft 
criteria  are  necessary  to  make  control 
over  an  area  of  a  mine  a  primary 
consideration  in  determining  the  status 
of  independent  contractors  as  operators. 
Therefore,  the  proposed  rule  provides 
for  identification  of  a  contractor  as  an 
operator  when  the  contractor  (1)  is 
independent  of  the  operator  and  (2)  has 
control  over  an  area  of  a  mine.  The 
proposed  rule  further  provides  that  in 
determining  whether  a  contractor  has 
control  over  an  area  of  a  mine,  the 
Secretary  shall  consider  whether  the 
contractor  will  be  engaged  in  "major 
work"  and  whether  the  contractor  will 
have  a  “continuing  presence”  during  the 
performance  of  such  work. 

Comments  addressing  the  draft 
criteria  for  identification  of  independent 
contractors  as  operators  also  included 
objections  that  the  draft  definitions  of 
“major  work”  and  "continuing 
presence"  unnecessarily  limited  the 
number  and  tj'pes  of  independent 
contractors  that  would  be  identified  as 
operators. 

MSHA  believes  the  safety  and  health 
protection  currently  provided  miners 
would  be  greatly  diminished  if 
independent  contractors  not  having 
effective  control  over  an  area  of  the 
mine  were  identified  as  operators. 
Therefore,  it  is  essential  to  identify 
independent  contractors  as  operators 
only  w’hen  they  have  significant 


indications  of  such  control.  The  draft 
definitions  of  "major  work"  and 
"continuing  presence"  incorporate  the 
circumstances  under  which  Congress 
contemplated  that  independent 
contractors  would  be  treated  as 
operators  and  also  describe  what  MSHA 
believes  are  circumstances  under  which 
independent  contractors  performing 
w'ork  at  a  mine  will  have  effective 
control  over  an  area  of  a  mine. 

If  a  contractor  does  not  have  control 
over  an  area  of  a  mine,  safety  and 
health  responsibility  might  be  placed 
upon  perons  not  in  a  position  to  act 
effectively  in  this  respect.  This 
relationship  between  control  over  an 
area  of  a  mine  and  imposition  of 
operator  obligations  under  the  Act  was 
recently  discussed  with  reference  to 
independent  contractors  in  NISA.  There, 
the  Court  of  Appeals,  analyzing  the 
amended  definition  of  “operator,"  stated 
that  the  designation  of  persons  other 
than  mine  owners  or  lessees  as 
operators  requires  "substantial 
participation  in  the  running  of  the  mine." 
The  court  then  concluded  the  text  of  the 
definition  of  operator  "may  be  taken  to 
suggest  a  similar  degree  of  involvement 
in  mining  activities  is  required  of 
independent  contractors  before  they  are 
designated  as  operators." 

MSHA  believes  that  “substantial 
participation  in  the  running  of  the  mine” 
is  analogous  to  the  proposed  criterion  of 
independent  contractor  control  over  an 
area  of  a  mine  and  that  consideration  of 
whether  a  contractor  is  engaged  in 
"major  work"  and  has  a  “continuing 
presence"  at  the  mine  is  important  in 
evaluating  whether  the  contractor  will 
have  control  over  an  area  of  the  mine. 
However,  MSHA  believes  that  certain 
changes  in  the  draft  definitions  of 
“major  work"  and  “continuing 
presence"  are  necessary  at  this  point  in 
the  rulemaking  process.  The  draft 
definition  of  “major  work"  had  three 
categories:  (1)  major  mine  construction 
or  reconstruction  work:  (2)  major 
demolition  work  and:  (3)  major  clearing, 
excavation  or  reclamation  work. 
Representative  examples  were  also 
included  in  the  definition.  This 
definition  was  intended  to  include  a 
myraid  of  projects  that  may  be 
undertaken  by  independent  contractors 
at  a  mine.  At  the  same  time,  the 
definition  would  generally  be  satisfied 
only  by  contractors  undertaking  work  of 
a  magnitude,  scope  and  nature  such  that 
the  contractor  would  have  control  over 
the  area  of  the  mine  where  the  work  will 
be  performed.  Therefore,  the  draft 
definition  has  not  been  substantively 
changed  in  the  proposed  rule,  except  for 
clanging  revisions.  The  word  "major” 


has  been  deleted  in  the  three  categories 
of  the  definition  and  independent 
contractors  engaged  in  extraction  or 
production  activities  have  been  included 
in  the  proposed  rule.  MSHA  solicits 
other  suggested  revisions  in  the 
proposed  definition  of  “major  work" 
that  commenters  believe  would  further 
reflect  the  work  in  which  independent 
contractors  may  engage  and  have 
control  over  an  area  of  a  mine. 

The  draft  definition  of  "continuing 
presence"  is  substantively  revised. 
Commenters  addressing  the  draft 
definition  of  “continuing  presence” 
stated  that  the  provision  of  regular 
performance  of  work  at  a  mine  for  six 
months  or  more  was  too  great  and  that 
no  specific  time  should  be  included  in 
the  definition. 

Under  the  proposed  rule,  “continuing 
presence”  would  be  a  consideration  in 
evaluating  the  primary  criterion  of 
whether  an  independent  contractor  will 
have  control  over  an  area  of  a  mine.  So 
that  operators  and  independent 
contractors  would  be  able  to  assess  this 
criterion  with  reasonable  certainty, 
MSHA  believes  it  is  important  to  specify 
a  duration  for  "continuing  presence." 
However,  commenters  did  demonstrate 
that  contractors  present  at  a  mine  for 
less  than  six  months  may  exercise 
control  over  an  area  of  a  mine. 
Therefore,  under  the  proposed  rule 
“continuing  presence”  would  be 
established  by  the  regular  performance 
of  work  at  a  mine  for  a  period  of  three 
,  months  or  more.  Before  MSHA  can 
consider  any  further  modification  of  the 
“continuing  presence”  criterion, 
additional  evidence  is  needed 
concerning  the  relationship  between  the 
time  spent  by  a  contractor  on  a 
particular  job  and  the  extent  of  actual 
control  exercised  by  the  contractor. 

Commenters  also  sought  revision  of 
the  draft  definition  of  “continuing 
presence"  to  include  independent 
contractors  performing  work  at  a  mine 
on  a  regular,  even  though  periodic, 
basis. 

At  this  time,  MSHA  has  not  received 
sufficient  information  to  conclude  that  if 
an  independent  contractor’s  presence  at 
a  mine  is  periodic,  the  contractor  would 
generally  have  effective  control  over  an 
area  of  the  mine  essentially  to  the 
exclusion  of  the  operator.  There  may  be 
circumstances,  however,  in  which 
certain  types  of  contractors — for 
example,  blasting  or  drilling  contractors 
who  have  long-term  contracts  but  whose 
presence  at  the  mine  is  intermittent — 
may  be  able  to  demonstrate  a  sufficient 
degree  of  control  over  a  work  site  to  be 
made  directly  responsible  for  health  and 
safety  conditions  at  the  site.  MSHA 
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invites  further  comment  on  these  and 
other  circmnstances  which  might  justify 
altering  the  proposed  rule. 

Commenters  also  objected  to  the  draft 
provision  limiting  identification  of 
independent  contractors  as  operators  to 
only  prime  contractors. 

The  comments  received  have 
convinced  MSHA  that  limiting 
identification  of  independent 
contractors  to  prime  contractors  would 
not  improve  the  safety  and  health  of 
miners.  Commenters  have  indicated  that 
subcontractors  may»  under  some 
circumstances,  have  control  over  an 
area  of  a  mine.  Therefore,  this  limitation 
has  been  deleted,  and  under  the 
proposed  rule  MSHA  would  identify  any 
independent  contractor  as  an  operator 
that  meets  the  proposed  criteria, 
irrespective  of  whether  the  contractor  is 
a  prime  contractor  or  subcontractor. 

Several  conunenters  anticipated  that 
the  draft  proposed  rule  might  work  a 
hardship  on  subcontractors  and  small 
independent  contractors.  The  comments 
suggested  that  operators  may  offer 
fewer  small  contracts  for  work  at  mines 
and  that  prime  contractors  may  tend  to 
subcontract  less  work  on  major  projects. 
Under  the  proposed  rule,  prime 
contractors  as  well  as  subcontractors 
that  meet  the  proposed  criteria  would  be 
identified  as  operators.  MSHA  is 
interested  in  receiving  additional 
information  concerning  the  potential 
effects  of  the  proposed  rule  on  small 
independent  contractors. 

C.  Procedures  for  Identifying 
Independent  Contractors  as  Operators 

Under  the  proposed  rule,  the 
procedures  for  issuing  identiHcation 
numbers  to  independent  contractors 
would  be  initiated  by  both  the 
independent  contractor  and  the 
operator.  Prior  to  an  independent 
contractor  undertaking* work  at  a  mine, 
the  operator  and  independent  contractor 
would  assess  whether  the  proposed 
criteria  are  met  for  issuing  the 
contractor  an  identiHcation  number. 

If  the  proposed  criteria  are  met,  both 
the  independent  contractor  and  the 
operator  would  be  required  to  submit 
certain  information  to  the  District 
Manager.  The  proposed  information 
requirements  pertain  to  the  identity  of 
the  independent  contractor,  the  nature 
of  the  work  to  be  performed  and  the 
mine  where  the  work  will  be  performed. 
Under  the  proposed  rule,  the 
independent  contractor  and  the  operator 
may  jointly  submit  this  information,  or, 
in  the  event  of  disagreement,  the  parties 
may  separately  submit  the  information. 
Any  independent  contractor  or  operator 
who  knew  or  should  have  known  the 


proposed  criteria  would  be  met  as  to 
work  to  be  performed  at  a  mine,  but 
who  failed  to  submit  the  required 
information,  could  be  cited  for  a 
violation  of  the  rule. 

Upon  receipt  by  the  District  Manager 
of  information  submitted  by  an 
independent  contractor  and  operator  as 
to  work  to  be  performed  at  a  mine. 
MSHA  would  promptly  review  the 
information  and  determine  if  the 
proposed  criteria  for  identification  of 
independent  contractors  as  operators 
were  met.  If  the  proposed  criteria  are 
met,  the  independent  contractor  and  the 
operator  would  be  notified  in  writing 
that  the  independent  contractor  has 
been  identified  as  an  operator.  Both  the 
independent  contractor  and  the  operator 
would  be  required  to  maintain  a  record 
of  such  notification  at  the  mine  during 
the  course  of  the  work  to  be  performed 
for  reference  by  MSHA  inspectors  and 
other  interested  persons. 

If  an  independent  contractor  is 
identified  as  an  operator,  the  contractor 
would  be  assigned  an  identification 
number.  The  identification  number 
would  be  composed  of  two  parts:  the 
seven-digit  Federal  mine  identification 
number  of  the  mine  at  which  the  work 
will  be  performed,  followed  by  a  three- 
figure  alphanumeric  designation 
(combining  letters  and  numbers) 
permanently  assigned  to  the 
independent  contractor.  The  Federal 
mine  identification  number  together 
with  the  independent  contractor’s 
permanent  designation  would  constitute 
the  independent  contractor’s 
identification  number  for  the  work  to  be 
performed  at  a  particular  mine.  For 
example,  if  an  independent  contractor  is 
identified  as  an  operator  for  work  to  be 
performed  at  Mine  A,  then  the 
independent  contractor’s  identification 
number  would  be  the  Federal  mine 
identification  number  of  Mine  A, 
followed  by  a  three-figure  designation, 
for  instance,  “1C3.”  This  three-figure 
designation  would  be  permanently 
assigned  to  the  independent  contractor. 
Since  the  designation  is  permanent,  if 
the  same  independent  contractor  was 
later  identified  as  an  operator  for  work 
to  be  performed  at  Mine  B,  then  the 
independent  contractor’s  identification 
number  for  that  work  would  be  the 
Federal  mine  identification  number  of 
Mine  B,  followed  by  the  contractor’s 
permanently  assigned  three-figure 
designation,  in  this  example  the 
designation  “1C3.” 

By  using  the  Federal  mine 
identification  number  as  a  prefix.  MSHA 
would  be  able  to  determine  at  which 
mine(s)  a  particular  independent 
contractor  is  designated  as  an  operator. 


By  also  assigning  a  permanent 
designation,  each  independent 
contractor’s  ciimulative  history  of 
violations  while  identified  as  an 
operator  could  be  maintained. 

In  drafting  procedures  for  identifying 
independent  contractors  as  operators, 
MSHA  considered  two  alternative 
approaches.  The  two  approaches 
considered  were  set  forth  in  the  draft  of 
the  proposed  rule.  MSHA  specifically 
solicited  comments  addressing  which  of 
the  draft  procedures  would  be  most 
effective.  Meaningful  suggestions 
outlining  other  procedures  for 
identification  of  independent 
contractors  as  operators  were  also 
solicited. 

The  primary  difference  between  the 
two  draft  procedures  was  who  would 
make  the  initial  determination  of 
whether  an  independent  contractor 
should  be  identified  as  an  operator  for  a 
particular  job  undertaken  at  a  mine. 
Under  one  procedure,  MSHA  would 
make  a  determination  of  whether  an 
independent  contractor  should  be 
identified  as  an  operator  and  assigned 
an  identification  number  based  on 
information  submitted  by  both  the 
independent  contractor  and  the 
operator.  Under  the  other  procedure,  the 
independent  contractor  would  exercise 
its  own  judgment  in  determining 
whether  it  should  be  identified  as  an 
operator  for  a  particular  job  and,  if  so, 
the  independent  contractor  would 
request  an  identification  number  from 
MSHA. 

Commenters  also  suggested  other 
procedures  for  identification  of 
independent  contractors  as  operators. 
Several  commenters  suggested  a 
procedure  initiated  solely  by  the 
operator.  Another  commenter  sought  to 
permanently  identify  as  operators  those 
independent  contractors  that  have  a 
significant  continuous  history  of 
performing  construction  work  at  mines 
and  are,  therefore,  heavily  involved  with 
the  mining  industry. 

The  proposed  rule  provides  a 
procedure  by  which  MSHA  would 
determine  whether  an  independent 
contractor  should  be  issued  an 
identification  number  based  on 
information  submitted  by  both  the 
independent  contractor  and  the 
operator.  As  pointed  out  in  several  of 
the  comments,  this  procedure  involves 
both  of  the  interested  parties  and 
therefore  would  best  serve  the  purpose 
of  the  proposed  rule,  which  is  to  identify 
as  operators  those  independent 
contractors  that  have  control  over  an 
area  of  a  mine.  Commenters  favoring 
initiation  of  the  identification  procedure 
solely  by  the  independent  contractor  or 
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the  operator  did  not  provide  support  for 
these  unilateral  procedures.  Moreover, 
MSHA  believes  it  is  important  to  retain 
reasonable  administrative  control  over 
the  issuance  of  independent  contractor 
identification  numbers  since  the 
identification  numbers  will  be  used  in 
the  assessment  process  involving 
independent  contractors  identified  as 
operators. 

MSHA  has  not  proposed  to 
permanently  identify  as  operators  those 
independent  contractors  that  are  heavily 
involved  in  the  mining  industry  because 
the  status  of  such  independent 
contractors  would  not  be  related  to 
control  over  an  area  of  a  mine  or  other 
safety  and  health  considerations.  In 
addition,  some  commenters  suggested 
that  such  a  rule  could  unnecessarily 
impede  entry  of  mine  construction 
contractors  into  the  market  for  work 
performed  at  mines. 

Commenters  also  addressed  the  draft 
provision  for  issuing  identification 
numbers  to  independent  contractors 
identified  as  operators.  Under  the  draft 
rule,  a  three-digit  number  was  proposed 
for  the  independent  contractor’s 
permanent  designation.  Commenters 
observed  that  a  three-digit  numbering 
system  would  provide  too  few 
permanent  designations  to 
accommodate  all  of  the  independent 
contractors  that  would  be  identified  as 
operators.  Accordingly,  the  proposed 
rule  provides  for  a  three-figure 
“alphanumeric”  numbering  system, 
which  would  accommodate 
identification  of  more  than  45,000 
hidependent  contractors. 

D.  Enforcement  of  the  Act  Against 
Independent  Contractors 

As  discussed,  the  Secretary  has 
flexibility  in  determining  against  whom 
the  Act  will  be  enforced  on  a  case-by¬ 
case  basis.  This  flexibility  is  not  limited 
by  the  proposed  rule  and  includes  joint 
liability  for  a  violation,  as  recognized  in 
NISA  and  BCOA. 

The  MSHA  inspector  has  the  initial 
responsibility  to  evaluate  the  facts 
surrounding  an  alleged  violation  and 
issue  an  order  or  citation  to  the 
appropriate  party.  Independent 
contractors  identified  as  operators 
under  the  proposed  rule,  may  be  solely 
cited  for  violations  of  the  Act  and  all 
applicable  standards  and  regulations 
occurring  within  the  area  of  the  mine 
under  their  control.  In  addition, 
operators  and  independent  contractors 
identified  as  operators  may  be  jointly 
cited  for  a  violation  and  contractors  not 
identified  as  operators  may  also  be 
cited.  Commenters  questioned  under 
what  circumstances  joint  citations  for  a 


violation  would  be  issued  and  when  a 
contractor  not  identified  as  an  operator 
would  be  cited  for  its  violation. 

MSHA  anticipates  that  joint  citations 
for  a  violation  and  citation  of  a 
contractor  not  identified  as  an  operator 
would  occur  infrequently. 

Circumstances  may  arise,  however,  in 
which  an  operator  and  an  independent 
contractor  identifled  as  an  operator 
each  contributes  to  the  occurrence  of  a 
violation.  When  this  happens,  joint 
citation  for  the  violation  may  be 
appropriate. 

Circumstances  may  also  arise  in 
which  a  contractor  performing  work  at  a 
mine,  but  not  identified  as  an  operator 
under  the  proposed  rule,  would  be  cited 
for  a  violation.  The  proposed  rule  would 
not  limit  the  Secretary’s  jurisdiction 
over  independent  contractors 
performing  services  or  construction  at  a 
mine.  Therefore,  an  independent 
contractor  may  be  cited  for  its 
violations,  irrespective  of  whether  the 
contractor  is  identified  as  an  operator. 
However,  contractors  not  identified  as 
operators  under  the  proposed  rule, 
would  be  cited  on  a  case-by-case  basis 
for  their  violations  and  only  when 
necessary  to  promote  the  safety  and 
health  of  miners  under  exceptional 
circumstances.  Such  exceptional 
circumstances  may  include  instances 
when  the  contractor’s  action  exhibits  a 
gross  disregard  for  the  safety  and  health 
of  miners  and  when  the  operator  has  no 
or  very  slight  opportunity  for  control 
over  the  contractor’s  actidh.  An 
independent  contractor  not  identified  as 
an  operator,  but  cited  for  a  violation, 
would  not  be  treated  as  an  operator  for 
other  purposes  under  the  Act,  such  as 
the  training  of  miners. 

E.  Assessment  of  Civil  Penalties 

Independent  contractors  identified  as 
operators  under  the  proposed  rule,  and 
cited  for  violations  would  be  assessed 
civil  penalties  under  Section  110  of  the 
Act  and  30  CFR  Part  100.  the  comments 
received  raised  several  objections 
concerning  assessment  of  civil  penalties 
under  the  proposed  rule. 

Commenters  stated  that  independent 
contractors  identified  as  operators,  as 
w^ell  as  other  operators,  would 
experience  difficulty  in  assuring 
abatement  of  violations  committed  by 
the  contractors  they  engage  which  are 
not  identified  as  operators.  Commenters 
suggested  this  was  because  of  a  lack  of 
control  over  contractors  not  identified 
as  operators. 

The  Act  places  primary  responsibility 
for  safety  and  health  conditions  at  a 
mine  upon  the  operator.  Independent 
contractors  identiHed  as  operators 


under  the  proposed  rule,  would  also  be 
held  responsible  for  safety  and  health 
conditions.  MSHA  is  not  persuaded  that 
these  operators  and  independent 
contractors  identified  as  operators 
would  be  unable  to  assure  timely 
abatement  of  violations  committed  by 
their  contractors  which  are  not 
identified  as  operators.  As  previously 
noted.  Congress  cited  with  approval  the 
BCOA  case,  in  which  the  Court  found 
that  it  was  reasonable  to  hold  an 
operator  primarily  responsible  for  safety 
and  health  conditions  at  the  mine 
despite  the  presence  of  an  independent 
contractor.  MSHA  agrees  that  operators 
generally  will  have  sufficient  control 
Qver  the  activities  of  their  contractors  to 
ensure  that  violations  are  abated  in  a 
timely  manner.  Operators  and 
independent  contractors  identified  as 
operators  have  contractual  relationships 
with  such  contractors  and  therefore 
have  a  right  of  at  least  indirect  control 
over  the  contractors’  activities.  MSHA 
believes  this  right  of  control  will 
continue  to  be  sufficient  to  enable  the 
operator,  or  independent  contractor 
identified  as  an  operator,  to  ensure 
timely  abatement  of  violations 
committed  by  contractors  not  identified 
as  operators. 

Commenters  also  objected  that  when 
proposing  civil  penalties  for  violations 
committed  by  a  contractor  not  identified 
as  an  operator,  the  criteria  MSHA  would 
use  for  determining  the  amount  of 
penalty  would  be  those  applicable  to  the 
operator  or  independent  contractor 
identified  as  an  operator  being  cited 
rather  than  those  applicable  to  the 
contractor  committing  the  violation. 

The  criteria  for  determining  the 
amount  of  proposed  civil  penalty  for  a 
violation  are  set  forth  at  30  CFR  Part 
100.  Such  penalties  reflect,  among  other 
factors,  the  size  of  the  operator’s 
business,  the  operator’s  history  of 
previous  violations  and  the  operator’s 
ability  to  continue  in  business  in  view  of 
the  penalty  proposed.  Commenters 
stated  that  after  a  proposed  penalty  is 
paid  by  an  operator,  or  independent 
contractor  identified  as  an  operator, 
indemnification  rights  provided  by 
contract  may  be  asserted  against  the 
contractor  that  committed  the  violation. 
The  contractor  would  then  be  required 
to  indemnify  the  operator,  or 
independent  contractor  identiHed  as  an 
operator,  for  an  amount  which  may  not 
refect  the  contractor’s  size,  history  of 
previous  violations  and  ability  to 
continue  in  business.  Therefore, 
commenters  argued,  the  criteria  for 
determining  the  amount  of  civil  penalty 
should  be  applied  to  the  contractor  that 
committed  the  violation,  and  not  the 
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operator,  or  independent  contractor 
identified  as  an  operator,  being  cited  for 
the  violation  under  the  Act  and 
proposed  rule. 

Part  100  provides  that  in  determining 
the  amount  of  civil  penalty  to  be 
proposed  for  a  violation,  MSHA  shall 
consider  certain  factors  about  the  party 
being  cited  for  the  violation.  MSHA 
realizes  that  contractual  arrangements 
providing  for  indemnification  rights  may 
obligate  a  person  not  being  cited  for  the 
violation  to  reimburse  the  party  that  is 
being  cited  for  the  violation  under  the 
Act  and  proposed  rule.  However,  this 
does  not  alter  MSHA’s  judgment  at  this 
point  that  the  criteria  for  determining 
the  amount  of  civil  penalty  proposed 
should  be  based  upon  the  status  of  the 
party  being  cited  for  the  violation. 

Part  100  does  not,  however,  provide  a 
method  for  evaluating  the  size  of  an 
independent  contractor  identiRed  as  an 
operator.  Under  Part  100,  the  size  of  a 
coal  mine  operator  is  determined  by 
reference  to  annual  tonnage  of  coal 
produced.  The  size  of  a  metal  or 
nonmetal  mine  operator  is  determined 
by  reference  to  annual  hours  worked  by 
production  workers  in  the  mine  or  mill 
and  maintenance  workers  in  those 
areas.  It  would  appear  that  the  size  of  a 
contractor  is  most  logically  evaluated  in 
terms  of  annual  hours  worked.  MSHA 
solicits  comments  suggesting 
appropriate  methods  for  evaluating  the 
size  of  independent  contractors  which 
perform  work  at  mines. 

Commenters  also  expressed  concern 
that  contractors  not  cited  for  their 
violations  would  be  precluded  from 
participating  in  the  civil  penalty 
assessment  process.  Commenters 
argued  that  contractors  not  cited,  but 
which  by  contract  may  be  obligated  to 
indemnify  the  other  party  to  the 
contract,  have  an  interest  to  represent  in 
the  civil  penalty  assessment  conference 
and  should  be  able  to  contest  proposed 
penalties. 

The  civil  penalty  procedures  in  30 
CFR  Part  100  do  not  preclude 
participation  in  an  assessment 
conference  by  any  person  who  seeks  to 
provide  clarifying  information  regarding 
an  alleged  violation.  MSHA  encourages 
this  type  of  participation.  However, 
persons  that  may  have  an  interest  in 
participating  in  an  assessment 
conference  cannot  all  be  formally  served 


with  the  results  of  the  MSHA  OfRce  of 
Assessment's  initial  review  of  the 
subject  citation  or  order,  and  a  return 
mailing  card  for  requesting  a  conference 
or  the  opportunity  to  submit  additional 
information.  Under  Part  100  these 
documents  are  served  upon  the  party 
cited  for  the  violation  and  the  miners  or 
their  representatives  at  the  mine. 

Nevertheless,  MSHA  believes  that 
interested  contractors  are  in  a  position 
to  determine  the  time  and  place  of  an 
assessment  conference  or  to  exercise 
the  opportimity  to  submit  additional 
information  regarding  a  violation.  A 
contractor  not  identified  as  an  operator 
will  generally  be  on  notice  that  it  has 
committed  a  violation  for  which  the 
other  party  to  the  contract  will  be  cited. 
Section  109(a]  of  the  Act  requries 
posting  of  all  orders,  citations,  notices 
and  decisions.  Therefore,  an  interested 
contractor  could  reasonably  confer  with 
the  party  being  cited  as  to  the  Office  of 
Assessments’  initial  review,  the  time 
and  place  of  an  assessment  conference 
requested  and  the  opportunity  to  submit 
relevant  information  regarding  the 
subject  violation.  If  no  assessment 
conference  is  desired  by  the  party  being 
cited.  Part  100  would  not  preclude  an 
interested  contractor  from  requesting  a 
conference. 

Under  Part  100,  however,  only  the 
person  being  cited  for  the  subject 
violation  has  a  right  to  request  a  hearing 
to  contest  a  proposed  penalty.  At  this 
point  in  the  rulemaking  process  MSHA 
is  not  convinced  that  persons  that  are 
not  being  cited  should  be  able  to  contest 
a  proposed  penalty.  However,  MSHA 
solicits  further  comments  on  this  issue. 

Commenters  also  addressed  how  a 
history  of  previous  violations  of  the  Act, 
standards  or  regulations  would  be 
maintained  for  independent  contractors 
identified  as  operators.  Several 
commenters  suggested  that  a 
independent  contractor's  history  of 
previous  violations  while  identified  as 
an  operator  should  be  regulated 
according  to  the  geographic  location 
where  the  violations  occurred. 

In  determining  the  amount  of  civil 
penalty  to  be  proposed  under  Part  100 
for  a  violation,  MSHA  considers  the 
history  of  previous  violations  for  a  24* 
month  period.  The  management  attitude 
toward  compliance  of  independent 


contractors  identified  as  operators  is 
appropriately  judged  by  the  contractor's 
ciunulative  history  of  violations  without 
reference  to  where  the  violations 
occurred.  The  contractor’s  supervisory 
personnel  will  generally  be  permanent 
management  employees  who  move  fi'om 
job  to  job.  Therefore  consideration  of  an 
overall  compliance  history  would 
provide  independent  contractors 
identified  as  operators  an  incentive  to 
employ  supervisory  personnel  and  work 
forces  that  comply  with  the  Act, 
standards  and  regulations. 

F.  Notification  of  Legal  Identity 

In  order  for  the  Secretary  to 
effectively  administer  and  enforce  the 
Act.  each  operator  is  required  to  file 
notification  of  its  legal  identity  with 
MSHA.  The  specific  requirements  for 
notification  of  legal  identity  have 
recently  been  revised  (43  FR  29510,  July 
7, 1978)  and  are  set  forth  at  30  CFR  Part 
41.  Generally,  notification  of  legal 
identity  includes  the  operator’s  type  of 
business  organization  together  with 
relevant  names  and  addresses,  the  mine 
identification  number  and  a  telephone 
number  where  the  operator  can  be 
reached.  This  basic  information  serves 
numerous  administrative  functions 
under  the  Act  and  is  referred  to  when 
ascertaining  the  identity  of  persons 
chargeable  with  violations  of  mandatory 
safety  and  health  standards,  for  service 
of  documents  upon  operators  and  in  the 
assessment  of  civil  penalties. 

Since,  under  the  proposed  rule,  certain 
independent  contractors  would  be 
identified  as  operators,  it  is  proposed 
that  each  independent  contractor 
identified  as  an  operator  file  notification 
of  legal  identity  with  MSHA  in 
accordance  with  30  CFR  Part  41.  This 
would  require  independent  contractors 
to  file  a  legal  identity  report  for  the  first 
job  at  which  they  are  identified  as  an 
operator.  Thereafter,  to  maintain  the 
accuracy  and  usefulness  of  the  legal 
identity  report  independent  contractors 
identified  as  operators  would  be 
required  to  notify  MSHA  of  any  changes 
in  the  legal  identity  information  filed. 
Changes  which  would  require  updating 
the  legal  identity  report  include 
additional  jobs  for  which  the 
independent  contractor  is  identified  as 
an  operator  and  termination  of  jobs  at 
which  the  independent  contractor  was 
identified  as  an  operator. 
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Drafting  Information 

The  principal  persons  responsible  for 
preparation  of  this  proposed  rule  are 
Frank  A.  White,  Office  of  Standards, 
Regulations  and  Variances,  Mine  Safety 
and  Health  Administration;  Edward  P. 
Clair  and  Edward  C.  Hugler,  Division  of 
Mine  Safety  and  Health,  Office  of  the 
Solicitor,  Department  of  Labor. 

Regulatory  Analysis 

It  has  been  determined  that  this 
document  does  not  contain  a  major 
proposal  requiring  the  preparation  of  a 
regulatory  analysis  under  Executive 
Order  No.  12044,  or  the  Department  of 
Labor’s  final  guidelines  for 
implementation  of  the  Executive  Order 
(44  FR  5570,  January  28, 1979). 

Dated;  August  8, 1979. 

Robert  B.  Lagather, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

1.  It  is  proposed  to  add  a  new  Part  45 
to  Subchapter  G.  Chapter  I,  Title  30 
Code  of  Federal  Regulations  as  set  forth 
below: 

SUBCHAPTER  G— FILING  AND  OTHER 
ADMINISTRATIVE  REQUIREMENTS 

PART  45— INDEPENDENT 
CONTRACTORS 

Sec. 

45.1  Purpose  and  effect. 

45.2  Definitions. 

45.3  Filing  by  independent  contractor  and 
operator. 

45.4  Criteria  for  identifying  an  independent 
contractor  as  an  operator. 

45.5  Notification  to  independent  contractor 
and  operator. 

45.6  Legal  identity  report. 

Authority:  Secs.  103(h)  and  508  of  the 

Federal  Mine  Safety  and  Health  Act  of  1977, 
Pub.  L  91-173  as  amended  by  Pub.  L  95-164, 
91  Stat.  1299,  83  Stat.  803  (30  U.S.C.  813(h)  and 
957), 

§  45.1  Purpose  and  effect 

This  part  sets  forth  the  procedures 
and  criteria  by  which  MSHA  will 
identify  independent  contractors  as 
operators.  In  identifying  independent 
contractors  as  operators,  MSHA.  shall  be 
guided  by  the  provisions  of  §  45.4  of  this 
part.  Nothing  in  this  part,  however, 
limits  the  scope  of  the  Secretary's 
jurisdicton  over  persons  subject  to  the 
Act,  nor  limits  the  joint  or  several 
liability  of  persons  subject  to  the  Act. 


§  45.2  Definitions. 

As  used  in  this  Part: 

(a)  "Act”  means  the  Federal  Mine 
Safety  and  Health  Act  of  1977,  Pub.  L 
91-173,  as  amended  by  Pub.  L.  95-164; 

(b)  “District  Manager”  means  the 
District  Manager  of  the  Mine  Safety  and 
Health  Administration  District  in  which 
the  mine  is  located; 

(c)  “Independent  contractor”  means 
any  person,  partnership,  association, 
corporation,  firm,  subsidiary  of  a 
corporation,  or  other  organization 
performing  service,  or  engaged  in 
extraction  of  production  or  construction 
at  a  mine  under  contract; 

(d)  “Major  work”  means  the  work  to 
be  performed  is  substantial  in  nature, 
including  but  not  limited  to: 

(i)  Extraction  or  production  activities, 
mine  construction  or  reconstruction 
work  such  as  building  or  rebuilding 
mills,  cleaning  plants,  shafts,  slopes, 
mining  equipment  or  other  mine 
facilities,  and  additions  to  present  mine 
facilities, 

(ii)  Demolition  work  or  similar 
activities, 

(iii)  Clearing,  excavation  or 
reclamation  work,  including  the  removal 
or  replacement  of  overburden  or  similar 
activities; 

(e)  “Continuing  presence”  means  the 
regular  performance  of  work  at  a  mine 
for  a  period  of  three  months  or  more. 

§  45.3  Filing  by  independent  contractor 
and  operator. 

(a)  If  an  independent  contractor  meets 
the  criteria  set  forth  in  §  45.4  of  this  part 
with  respect  to  work  to  be  performed  at 
any  mine,  the  independent  contractor 
and  the  operator  shall  submit  in  writing 
to  the  District  Manager  prior  to  the 
performance  of  such  work  the  following 
information: 

(1)  The  name  and  address  of  the 
independent  contractor  to  the  identified 
as  an  operator  and  the  independent 
contractor’s  identification  number,  if 
such  member  has  been  previously 
assigned  and  is  known; 

(2)  The  Federal  mine  identification 
number  assigned  to  the  mine  at  which 
the  work  is  to  be  performed,  if  known; 

(3)  A  general  description  of  the  work 
to  be  performed  and  of  the  area  or  areas 
of  a  mine  at  which  it  will  be  performed; 

(4)  A  statement  describing  how  the 


contractor  will  have  control  over  the 
area  or  areas  of  the  mine  where  the 
work  will  be  performed; 

(5)  The  starting  and  projected 
completion  dates  of  the  work  to  be 
performed; 

(6)  A  statement  that  the  contractor  is 
independent  of  the  operator  and  not 
subject  to  the  operator’s  right  of  control, 
except  as  to  the  result  of  the  work  to  be 
performed; 

(7)  A  general  description  of  any  work 
being  performed  at  the  mine  by 
independent  contractors,  as  defined  by 
this  part,  other  than  the  independent 
contractor  identified  under  item  (1)  and 
the  names  of  such  independent 
contractors,  if  known,  and; 

(8)  A  statement  that  the  information 
submitted  is  true  and  complete,  signed 
by  the  person  or  persons  submitting  the 
information. 

(b)  The  independent  contractor  and 
the  operator  may  jointly  or  separately 
submit  the  information  required  by 
paragraph  (a)  of  this  section-.  The 
requirement  of  paragraph  (a)  shall  be 
satisfied  by  joint  submission. 

§  45.4  Criteria  for  identifying  an 
independent  contractor  as  an  operator. 

(a)  Unless  otherwise  determined  by 
MSHA,  an  independent  contractor  shall 
be  identified  as  an  operator  if  the 
contractor  meets  the  following  criteria; 

(1)  'The  contractor  is  independent  of 
the  persons  who  operate,  control  or 
supervise  the  mine  where  the 
contractor’s  work  is  to  be  performed 
and; 

(2)  The  independent  contractor  will 
have  control  over  the  area  of  the  mine 
where  its  work  is  to  be  performed. 

(b)  In  evaluating  the  criterion  of 
paragraph  (a)(2),  MSHA  shall  consider: 

(1)  Whether  the  independent 
contractor  will  be  engaged  in  major 
work  and; 

(2)  Whether  the  independent 
contractor  will  have  a  continuing 
presence  at  the  mine  while  performing 
its  work. 

§  45.5  Notification  to  Independent 
contractor  and  operator. 

(a)  The  District  Manager  shall  notify 
the  independent  contractor  and  the 
operator  of  whether  or  not  the 
independent  contractor  has  been 
identified  as  an  operator.  Such 
notification  shall  be  given  by  certified 
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mail,  return  receipt  requested,  within  30 
days  of  receipt  by  the  District  Manager 
of  the  information  required  by  §  45.3  of 
this  part. 

(bj  Each  independent  contractor  and 
each  operator  shall  maintain  a  record  of 
any  notification  of  a  determination  by 
MSHA  to  identify  or  not  identify  an 
independent  contractor  as  an  operator. 
This  record  shall  be  maintained  at  the 
mine  during  the  performance  of  the 
independent  contractor’s  work.  Each 
independent  contractor  identified  as  an 
operator  shall  provide  a  copy  of  the 
notification  to  the  representative  of 
miners  or,  if  there  is  no  representative  of 
miners,  shall  post  a  copy  on  the  mine 
bulletin  board. 

§  45.6  Legal  identity  report 

Each  independent  contractor 
identihed  as  an  operktor  shall  comply 
with  the  filing  requirements  of  Part  41  of 
this  Chapter  within  15  days  of  receipt  of 
written  notification  of  the  identitication 
as  provided  by  §  45.5(a]  of  this  part 

(FR  Doc.  79-25116  Filed  S-13-79;  8:45  am] 
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1 . 

.  45192,  47550 

601 . 

. 45192 

27  CFR 

Proposed  Rules: 
Oh  1  . 

. . 45326 

6 . 

. 45298 

8 . 

. 45298 

10 . 

. 45298 

11 . 

. 45298 

28  CFR 

0 . 

. 46272 

60 .  46459 


Proposed  Rules: 


r.h'l 

. 45295 

29  CFR 

1600 . 

. 47516 

1601 . 

. 47058 

1613 . 

. 45623 

2618 . 

. 47059 

30  CFR 

252 .  46404 


Proposed  Rules: 


45.! . 

. 47746 

250 . 

. 47109 

31  CFR 

8 . 

. 47059 

Proposed  Rules: 

Subtitle  A . 45326 


51 . 

. 45335 

32  CFR 

158 . 

. 47332 

214 . 

. 46841 

360 . 

. 47335 

505 . 

. 46459 

701 . 

. 46272 

810 . 

. 45623 

813a . 

. 45624 

879 . 

. 47540 

940 . 

4*ifi?4 

Proposed  Rules: 

41 . 

. 46296 

513 . 

. 45967 

953 . 

. 45193 

33  CFR 

117 . 

..  45924,  47335 

161 . 

. ..45381 

165 . 45925,  47335,  47336 

Proposed  Rules: 

117 . 

. 45969 

161 . 

. 47349 

36  CFR 

7 . 

. 45124 

223 . 

. 45925 

907 . 

. 45925 

1228 . 

. 47018 

Proposed  Rules: 

231 . 

. 46480 

261 . 

. 47110 

1213 . 

. 45417 

37  CFR 

304 . 

. 45130 

Proposed  Rules: 

201 . 

. 47550 

202 . 

. . 47555 
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38CFR 

3 . 45930 

36 . 47336 

Proposed  Rules: 

3 . ••  46891 

39CFR 

10 .  46460 

Proposed  Rules: 

10 . 47556 

40CFR 

1 . 45131 

52 . 46273,  46465,  46845 

65 . 46274,  46275,  47060- 

47063, 47540 

80  .  . 46275,  47541 

122. . 47063 

125 . 47063 

162 . 45131 

180..„ . 45386 

205 .  45194,  45203,  45204, 

45210, 45624 

408 . 45944 

600 . 46846 

Proposed  Rules: 

51  . 46481 

52  . 45210,  45420,  45647, 

46481, 46482, 46892-46895, 

47350, 47557, 47559 
65 . 47111 

81  . 45210,  45650,  44970 

85  . 46686 

86  . 46296,  47113 

120.; . 45651 

162 . 45218,  46303,  46414 

414 . 47113 

416 . 47113 

41  CFR 

101-36 . 47359 

Proposed  Rules; 

101-36 . 46305 

42  CFR 

21 . 46846 

53  . 45946 

57 . 45946 

90 . 45946 

100 . 45946 

122 . 47064 

Proposed  Rules: 

405 . 47117 

440 . 46899 

43  CFR 

1600 . 46386 

3422 . 45946 

Proposed  Rules: 

Ch.  II . 45425 


Public  Land  Orders: 
4228  (Corrected  by 


PLO  5675).... 

. 45133 

5675 . 

. 45133 

5676 . 

. 45133 

44  CFR 

64 . 

,...45133,  45387 

65 . 45136,  45137,  45388, 

67 . 

45390 

,....45391-45394 

Proposed  Rules: 


60 .  45652 

67 . 45225-45227,  45970- 

45972, 47560, 47568 


45  CFR 

174  . 

175  . 

176  . 

302 . 

1388 . 

Proposed  Rules 

46  . 

64 . . 

161g . 

640 . 

46  CFR 

Proposed  Rules: 


Ch.  1 . 47359 

221 . 46492 

47  CFR 

1 . 45396 

31  . 47359 

33 . 47359 

42  . 47359 

43  . 47359 

73 . 45395,  45625,  45626, 

45951,47092 

76 . 45951 

81 . 45396 

83 . 45396,  45627 

87 . 45627 

Proposed  Rules: 

15 . 45227 

73 . 45653 

81 . 46493 

83 . 46493 

87 . 47118 

49  CFR 

Ch.  X . 46847 

571 . 46849,  46850 

609 . 47343 

1033 . 45397,  46277,  46278, 

46460 

1036 . 47541 

1245  . 45956 

1246  . 45956 

Proposed  Rules: 

571 . 45426 

1056 . 45429 

1065 . 47120 

50  CFR 

18 . 45565 

20 . 46462,  47093 

32  . 45137,  46279,  46280, 

46463, 46464, 47093 

33  . 45397,  46464 

611 . 45398,  46285 

674 . 45398,  46286 

Proposed  Rules: 

20 . 47246 

216 . 46903 

530 . 45654 

540 . 47123 

611 . 46903,  47124 

652 . 45227 

672 . 47124 

810 . 47386 


47444 

47444 

47444 

45137 

.45947 

47688 
,  45973 
.45976 
.46901 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  following  agencies  have  agreed  to  publish  aH 
documents  on  two  assigned  days  of  the  week 
(Monday/Thursday  or  Tuesday/Friday). 

This  is  a  voluntary  program.  (See  OFR  NOTICE 

FR  32914,  August  6.  1976.) 

Monday 

Tuesday 

Wsdnssday  Thursday 

Friday 

DOT/SECRETARY* 

USDA/ASCS 

DOT/SECRETARY* 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/APHIS 

DOT/CXDAST  GUARD 

USDA/APHIS 

DOT/FAA 

USDA/FNS 

DOT/FAA 

USDA/FNS 

DOT/FHWA 

USDA/FSQS 

DOT/FHWA 

USDA/FSQS 

DOT/FRA 

USDA/REA 

DOT/FRA 

USDA/REA 

DOT/NHTSA 

MSPB/OPM 

DOT/NHTSA 

MSPB/OPM 

DOT/RSPA 

LABOR 

tX)T/RSPA 

LABOR  - 

DOT/SLS 

HEW/FDA 

DOT/SLS 

HEW/FDA 

DOT/UMTA 

DOT/UMTA 

CSA _ CSA 


Documents  normally  scheduled  for  publication  on  Comments  on  this  program  are  still  invited.  *NOTE:  As  of  July  2,  1979,  all  agencies  in 

a  day  that  will  be  a  Federal  holiday  will  be  Comntents  should  be  submitted  to  the  the  Department  of  Transportation,  will  publish 

published  the  next  work  day  following  the  Day-of-the-Week  Program  Coordinator.  Office  of  on  the  Monday/Thursday  schedule, 

holiday.  the  Federal  Register,  National  Archives  and 

Records  Service,  General  Services  Administration, 

Washington,  D.C.  20408 


REMINDERS 

Rules  Going  Into  Effect  Today 

Note:  There  were  no  items  eligible  for  inclusion  in  the  list  of  Rules 
Going  Into  Effect  Today. 

List  of  Pubiic  Laws 

Note:  No  public  bills  which  have  become  law  were  received  by  the 
Office  of  the  Federal  Register  for  inclusion  in  today’s  List  of  Public 
Laws. 

Last  Listing  August  13, 1979 
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The  authentic  text  behind  the  news  .  .  . 

The 

Weekiy 

Compilation  of 
PRESIDENTIAL 
DOCUMENTS 

Administration  of 
Jimmy  Carter 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies  and 
announcements.  It  contains  the  full  text 
of  the  President’s  public  speeches, 
statements,  messages  to  Congress,  news 
conferences,  personnel  appointments 
and  nominations,  and  other  Presidential 
materials  released  by  the  White  House. 

The  Weekly  Compilation  carries  a  Monday 
dateline  and  covers  materials  released 
during  the  preceding  week.  Each  issue 
contains  an  Index  of  Contents  and  a 
Cumulative  Index  to  Prior  Issues. 


Separate  indexes  are  published 
quarterly,  semiannually,  and  annually. 
Other  features  include  lists  of  acts 
approved  by  the  President  and  of 
nominations  submitted  to  the  Senate,  a 
checklist  of  White  House  press  releases, 
and  a  digest  of  other  Presidential 
activities  and  White  House 
announcements. 

Published  by  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Service,  General  Services  Administration 


SUBSCRIPTION  ORDER  FORM 


ENTER  MY  SUBSCRIPTION  FOR  1  YEAR  TO:  WEEKLY  COMPILATION  OF  PRESIDENTIAL  DOCUMENTS  (PD) 


@  $15.00  Domestic;  @  $23.50  Foreign. 

@  $15.00  additional  if  Domestic  first-class  mailing  is  desired. 


NAME— FIRST,  LAST 


COMPANY  NAME  OR  ADDITIONAL  ADDRESS  LINE 


I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I 


STREET  ADDRESS 


PLEASE  PRINT  OR  TYPE 


Q  Remittance  Enclosed  (Make 
checks  payable  to  Superin¬ 
tendent  of  Documents) 

Q  Charge  to  my  Deposit 
Account  No . . 


MAIL  ORDER  FORM  TO: 
Superintendent  of  Documents 
Government  Printing  Office 
Washington,  D.C.  20402 


(or)  COUNTRY 


